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5 U M MARY 

( L L X  Radio, Inc. and its wholly-owncd subsidiary CXR Holdings, Inc. (collectively, 

’( 11 ,:,id Radio South. Inc. (“Radio South”), by their attorneys, hereby petition for 

-CL’ ir,,iJc.iiiion ol’rhe Audio Di\Jision‘s ( the “Division’s”) decision in MM Docket No. 01-104 

, t h  ‘ 4 tilhirn Proceeding”). The DiL’ision erroneously dismissed Cox’s and Radio South’s 

i:oiinici pr:iposals because they proposed allolnients that were short-spaced to a deleted allotment 

ii,!i:stcn Alabama, and thc decision tlclcting that allotment is not yet final due to the filing of 

.I l$ iu,- t I  pctition tor reconsideration in that proceeding. 

lhe Dikision’s decisiun disniissiiig Cox’s and Radio South’s counterproposals must be 

ic.1 _I-  .ed hecausc i t  is fraught uith legal and factual errors. The Division’s conclusion that Cox’s 

~ i i t  Fatlic: South’s counterproposals are required to protect the deleted Annistoii allotment due to 

: h i  iiciidciic! of 1he Annislon/C‘ollege Park Proceeding contradicts the Division’s own prior 

~ ~ 1 1 o i t h  w i ih in  thc Auburn I’roceeding itscll’. ‘The Division’s decision also misapplied Cul and 

.Sh,.o, M C .  I-ciies on inappositc cases. Moreover, without good cause, the Division treats Cox and 

Katlic. So~trh differently than other similarly-situated applicants whose applications or 

r u l t m A i i i ~  proposals have been granted or held in abeyance pending finality of the 

Aniiisroii.;clollegc Park Proceeding. 

9ccordingly, the Division should grant Cox’s and Radio South’s counterproposals 

i u i i i i \ \  lih. and, i f  necessary for consistent application orFCC policy and precedent, conditioned 

1111 l i t ,  t inx l i ty  of the AnnistodCollege Piirk Proceeding. 

... 
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Before the 
FEDERAL COMMl~NlCATlONS COMMISSION 

Washington, D.C. 20554 

In . h <  blaiter of ) 
1 

A J I K  idnieiit oCSec,lion 73.202(b) ) 
I’aiilc t f -\llotmenh, ) MM Docket No. 01-104 
; . h  Droadcast Stations ) RM-10103 
I A i i h i r n .  Vorthport, Tuscaloosa, Camp Hill ,  1 RM-10323 
’ i;i d.:ndaie. Homewood, Birmingham, 1)adeville ) RM-10324 
Ori villi.;, Goodwater, Pine Level, ]emison, and 1 
~ t i ~ m ~ ‘ i s 1 o i i ,  Alabama) 1 

i’c Chief, Mcdia Bureau 

PETITION FOR RECONSIDERATION 

i l , x  Radio, lnc. and its wholly-owncd subsidiary CXR Holdings, Inc. (collectively 

Y i ~ x  ‘ I  i t i d  Radio South. Inc. (“Rndiu Souh”),  by their attorneys and pursuant to Section 1.429 

( i f  1111 i ornmission‘s Rules.’ hereby pelition for reconsideration of the decision of the Audio 

i i i i  IS on cihe .‘Division”) in the above-retercnced proceeding (the “Auburn Decision” or 

’ 2,ib.irn I’rocceding’’).* A5 shown herein, the Division erred as a matter of law in dismissing 

! ‘o,\., a n d  Radio South’s coLii1tcrprop~)saIs. The Division ignored and misapplied its own 

prc ix lc i i t  ;ind without good cause trsaleil Cox and Radio South differently than other similarly- 

>itu,iIi:d p.!rtieh. Accordingly. the Auburn Decision must be reversed and Cox’s and Radio 

47 (I F.R.  4 1.42‘) (1001). Public notice of the Auburn Decision was given on September 
a i l _  : ,J( .? kcordingly, this petitiori for recorisideration i s  timely filed. See 67 Federal Register 
57?il-, (Sent .  9. 2002); 47 C. t .R.  $9 1.420(d), I .4(b) (2001). 

.Lor!h:>r ‘v i  Tuscaloostr, CUI?I/J Hill. Gtrrtlendirle. Humewood, Birniitrgham, Dadeville, Orvville, 
1. ,‘!I; .d;i t . i t t v  Pitie l-evel. fetiri.!oti, utid T / ~ ~ t ~ i ~ i ~ ~ i o t z ,  Alubama), Reporl and Order, 2002 FCC Lexis 
42.’ I Aug 30, 2002). 

,4tiretidttrCttI oj-Seclroii 73.302(b). Trihle of Allotmenu. FM Broadcast Statiotis (Auburn, 



v t , i l i ’ ’ \  counterproposals granted furthuith and, il‘ necessary for consistent application of FCC 

xi IC>.  iiid precetlent, conclitioncd on tlic finality of the Annistoru‘College Park Proceeding.’ 

1. HISTORY OFTHE AUBURN PROCEEDING. 

0 1 7  J u ly  S, 2000, Auburn Nelwrk ,  Inc. filed a petition for rulemaking proposing to allot 

1. ‘ 1~1  inn< I 163A to Auburn, Alabama. as its s x o n d  local servicc (“ANl’s Initial Petition”). As set 

.oi l ~ t  1 1 ,  l-..ihibit U of the Tcclinical Exhibi t  attached to ANl’s Initial Petition, the proposed 

tlI?,tr icnl JI 4uburn was short-spaccd Io ii deleted Channel 263C allotment at Anniston, 

Al,.b;m;a & r  WM’WQ(FM) (formerly M!HMA(FM)) and fully-spaced to the added Channel 

‘6 - C  ! ~illotnient at College Park, Georgia for WWWQ(FM).4 The Channel 263C Anniston 

allLilr.rcnl was deleled by a Repor/ mid 01-dcr that was released on April 28, 2000 and became 

i.Iii.c!t\e <‘n June  14. 3-000 (the “AnnistolKollege Park Proceeding”).’ On November 20, 2000, 

:he L L L  islrln returned ANl ’s  Initial Petition because i t  was contingent on the finality of the 

Aniiis~(~n:~’ollege Park Proceeding.“ 

0 1 1  February 7, 2001, the same day rliat the Commission adopted a Memorandun2 

0 1 ~ ~  u i , ~  rind O r d r ~  in thc Anniston/ColIcgc Park Proceeding, Auburn Network, Inc. filed an 

irpc!aicd Ixtition tbr  rulemaking proposing t i l  allot Channel 263A to Auburn, Alabama (“ANI’S 

~~~ ~ ~~ ~ ~~~~~~~ 

4inendnieitl of Scciioii 73.202(h). Trihle ofAllotments. FMBroudcust Stutions (Anniston 
tinct n cliluitd. Alahumn, und College Purk. Covingron. Milledgeville and Sociul Circle, Georgia), 
Ne! 0 1 1  , ~ r d  01-der,  MM Docket 08- I 12, I 5 FCC Rcd 9971 (2000) (the “Annistoil/Collegc Park 
J’ro;exl ing”). 

?c!ition for Rulemaking for the Amendment of Section 73.202(b), Table of Allotments, 
tiIclI I,y Auburn Network, Inc., Exhibit B ol‘Technica1 Exhibit (July 5, 2000). 

i i /~  :,tidiiie~i o/&iectioti 73.2021bl. roble ofilllotmer~ts, FM Broadcast Stations (Anniston 
 LA^' -1 8/llli/id, Aluhainci. cmti College Parh. ( bvington. Milledgeville and Social Circle, Georgia), 
Kq7..1rJ ( ! t i c !  Order. MM Docket 98-1 12, I 5  FCC Rcd 9971 (2000) The decision became 
e f f r&  \ ‘ I ’  on Julie 14, 2000. OS F r t l e r d  Rc,givier 31 498 (May 18, 2000). 

hlhl  1bck t . l  01-104atp.  2(May2.2001) .  

(1 .’k Pctition for Reconsideration and Reinstatement filed by Auburn Network, Inc. in 

2 



i 1~d':ted I'etition"). Like ANI'S Initial f'ctirion, the proposed allotment at Auburn again was 

..h* r! spaced IU the deleied Channel 263C allotment at Anniston and fully-spaced to the added 

~"Iuni1t.i :0ic3 allotment at College park.' 

( 1 1  April 3,  2001, the Division rcturned ANI'S Updated Petition for failing to protect 

LL\u'.L .$( I.'M)'s January 12. 2001 application proposing to upgrade its facilities at College Park 

: I ( '  P '.'!utine1 26.Y3 to Clianncl 263C2. '  On April 6, 2001, AuburnNetwork, Inc. filed a 

~ ~ t i i ~ p l x n e i i t  noril'ving the Di\ ision that on February 23, 2001, WWWQ(FM) had amended its 

iiptrallk- mplication to specify a new towcr site and Channel 263A therefore could be allotted to 

-4tilx:n. ,llabarna with a site restriction to protect WWWQ(FM)'s upgraded facilities at the new 

> i t (  

\niii..ton,l~'cillege Park Procccding on March 12, 2001 (and refiled on March 30, 2001), the 

[ X i  i s :o i t  il:d nut reject ANl's Updaieil Petition for being contingent on final action in the 

.\nni~!~:n!( 'ollege Park Proceeding, as i t  had done with ANI'S Initial Petition. Instead, the 

I )I\ 8 s ~ o ~ i  xcepted ANI'S Updated Pctition and, on April 27, 2001, released a Notice ofproposed 

/ ? u / ( w u w l y  proposing to allot Channcl 2634 at  Auburn, Alabama as its second local service (the 

".4t,blirit k1PRM''t. In the Auburn NPRM, the Division stated, "We believe that each proposal 

[ , I I  1 IIL iiiuiliplc docket procccdingj warrants consideration because i t  complies with OUT technical 

L<giJX<fig!& and would sent the public intcrcst."" 

hpc'rtanily. although another petition lor reconsideration had been filed in the 

~ ~~~ ~ ~ ~ ~. 

I'ctltion for Rulemaking Tor ihc Ainendment of Section 73.202(b), Table of Allotments, 
filec: t r \ .  .!,liburn Network, Inc., MM Docket 01-104, Exhibit B of Technical Exhibit (Feb. 7, 
'O(l ) 

F'etition for Reconsideration and Reinstatement in the Amendment of Section 73.202(b), 
Table t ) f  4~lotments. tiled by Auburn Network, Inc., MM Docket 01-104, at p.1 (May 2, 2001). 

. , i f ~ ? v n d i ~ l ~ i l /  ofSectioii 7.1.202jhJ. Tu& of Allotnietits. FMBroudcust Stalions, 
(f'h t i l  i l l c , ~  Georgiu) (Kosholl, Wiscomitl) (Alrhurn. Aluburna) (Shiner, Texus) (Puclfic Ciiy, 
( k k - o / i j  f )  !-'(~'C Rcd 8937, 11 I (2001) (emphasis added). 

7 



11: response to the Auburn NPRM, on June 18,2001, Cox filed a counterproposal 

. i r I  Ip'sing to pro\ ide first local service to the coinmunities of Cardendale, Goodwater and 

i e r i i v i , i  llabama. while maintaining local service in Homewood, Alabama ("Cox's 

1. ~lIIit~.rptoposal.'). '" On June IS, 2001, Radio South filed a counterproposal proposing to 

jlt- i'i It ii!-sI local servicc IO the communit> of Helena, Alabama ("Radio South's 

('(i,~n!i..~i!~~posaal..)." I.ike A u b u r n  Nelnork. Inc.'s proposed Auburn allotment, Cox's  proposed 

~ u b w r u t i i m  of Cliannel262A for Channcl 217A at Dadeville, Alabama, and Radio South's 

Li r tw w d  :eallotrnenl of Cliannel 263CI from Northport to Helena, Alabama were short-spaced 

IO [lit Jelded Channel 263C allotmenl al Anniston, Alabama and fully-spaced to the added 

('h:in:iti l b i C 3  allotment (and the proposed upgraded Channel 263C2 allotment) at College 

Par\. i;eo;sia. International Systems Corli. also filed a counterproposal, and WNNX LICO, Inc., 

the Ii( eiisce of WWWQ(FM), and Tiger Communications, Inc. filed comments. 

I 

~ ~ . . ~ .  ' ' 
Dockci \ <  ~ 01.101, RM-10103 on June 18, 2001. Specifically, Cox proposed to delete Channel 
24-4  dl Homewood, Alabama, and allot Channel 247C2 at Gardendale, Alabama, for use by 
WC'DI..i FM) (formerly WRLR(FM)) as thal community's first local service; to reallot Channel 
295C !rt>m Birmingham lo Homewood for use by WBPT(FM) (formerly WODL(FM)); to 
sub.;tilule c-'hannel 262A for Channel 247A rll Dadeville for WZLM(FM); to substitute Channel 
3UO.4 Tor Channel 247A in  01-rvillc, Alabama, for WJAM-FM; to reallot Channel 248A from 
Tallacie::a :o Goodwater, Alabama. for usc by WSSY-FM as a first local service; to modify the 
r.fcwice Loordinalcs of vacant, unapplic&for Channcl 248A, Pine Level, Alabama; to reallot 
I hannei 249A troin Clanton IO Jemison, Alabama, for use by WEZZ-FM as a first locai service; 
and 10 i i d i f y  the reference coordinalcs or WAYI(FM), Cliannel 249A, Thomaston, Alabama. 
['ox proviJed copies ofconsents honi the licensees of all affected stations and pledged to 
xi!: birse :hc licensees for reasonable costs i n  implementing the requested modifications. Id. at 
pp. .:- 1, I h .  2 5 ,  26, 27-28, 32. 33, 37, 39 and at Exhibits A, E, F, G, I, K. 

R\.l 1'1103 on Junc 18, 2001. Specificall!', Radio South proposed to reallot Channel 263C1 from 
horlhpl!.t 1 0  Helena. Alabama, tor usc by WI,XY(FM) as that community's first local service 
. i ~ d  '0 redlibit Channel 225C1 rrom Tuscaioosa to Northport, Alabama, for use by WTUG(FM). 

i hnmen t s  and Counlerproposal orC'ox Radio, Inc. and CXR Holdings, Inc., filed in MM 

('oinmcnts and Counterproposal oi'Radio South, Inc., filed in MM Docket No. 01-104, 

4 



0 1 1  Ocloher 23, 2001 the Division released a Public Notice announcing its acceptance of 

( ' 1  3 ~ ' .  i r i : :  Radio South's ('outiterpl-opo.;als.'' The Division did not accept International Systems 

t 11' i ciiunierproposal. No parties t i led comments opposing Cox's or Radio South's 

-11111.. trrp oposals. 

On August 30. 2002. Ihc Division rrltased the Auburn Decision, dismissing Cox's and 

13 ~ ? : I , I I , ,  S~IIIIII'S Counterproposals. 

io~l t i~c ipr~~posa ls  "were technically dctixtivr when filed" because the reference coordinates for 

x ,, pniposed Dadevillc allotmciit and Radio South's proposed Helena allotment were short- 

rp;iccd io !he deleted Channel 263C allotment at Annisron, Alabama, and the AnnistodCollege 

Pal K Vroceeding was not yet linal.14 

!I. 

111 thc i\uburn Decision, the Division stated that both 

HISTORY OF THE ANNISTONICOLLEGE PARK PROCEEDLNG. 

01: April 28, 2000, the Division released its decision in the AnnistodCollege Park 

a c t l i i ~ ~ ,  antong other things, delcting Channel 263C at Anniston, Alabama and allotting 

('h;in.icI 263C3 to College Park, Ccorgia for use by WWWQ(FM) (formerly WHMA(FM)) (the 

,4:1111sioi~1~C'oIlc~c Park Dccision"). ''  the ,Aniiiston/College Park Decision was effective on 

.!uric I 4. :!OOO, and pursuant to Ihc dccision. WNNX LICO, Inc. filed a construction permit 

~~ ~ ~~ ~~ 

Consumer Inlbmiatioii Bureau, Rcfcrcnce Information Center, Petition for Rule Making 
Fi1t.d. Puhlic Nolice, Repotl No. 2506 Correctioil (rel. Oct. 23, 2001) (Correcting Report No. 
251;h ::lc:ised OCI. 5,  2001 and Oct. Q. 2001 \ ("Puhlic Notice"). 

The Division also disinisscd ANI 'S  I lpdated Petition given that Auburn Network, Inc. 
had LI illidi.awn its expression of interest, 

4tJhurn Decision at 7 3 

hcndnw1i  of 'Seclrun 7-3. ,702(h), 7iihle of Allottnents. FM Broadcast Stuiiol2s (Anniston 

> ;  

unu 4 ilil(ilzd. ,4luhumo, and C'ollege Purk. C'ovington. Milledgeville and Sociul Circle, Georgia), 
k'cyl:~r, , ! / I * !  Orde,.. MM Dockct 98-1 12, I 5  FCC Rcd 9971 (2000) The decision became 
CI '~ .L I  U!I June 14, 2000. hS I;'Edc,d Rc,gi.v/er 31498 (May 18, 2000). 

5 



.~p~~Ii . , :~tIoi i  to construct WWWQ(FM) on Channel 263C3 at College Park," which was granted 

ir %,)\einber 14. 2000. On lanuary 9,1001, WNNX LICO, Inc. filed a license application to 

-'o\ e' \VWWQ(FM)"s constructed College Park facilities," and on January 22, 2001, the 

.).. i'.icii p n i c d  WWWQCFM) program lcst authority to commence operation with its College 

!'ark tdciiities. WWWQ(FM) has now been operating from College Park for well over a year 

m. , i  h ~ l i  Its license application reinaiiis pending, however, because since 2000, Preston Small, 

t m  I ) !  'ht padies to the Anniston!Collcgc Park Proceeding, has continued to file petitions for 

ICI )iijidel-a[ion. 

0 June 16, 2000, Preston Small tiled his first petition for reconsideration, and on 

FehrLai y 0. 2001. the Division released a Memorandum Opinion and Order denying his petition. 

011 Match 12.  1001, Preston Small filed his second petition for reconsideration, and on 

r\ro\'eiiiber 8, 200 I ,  the Commission released a Memorandum Opinion and Order denying his 

irc.rnJ ?clition. On Dccemher 5, 2001, Prcston Small filed his third petition for reconsideration 

and a !ixwoii to reopen the rccord, and 011 July 15, 2002, the Commission released a 

M t . i n i m n d u r n  Opinion and Ordcr denying hls third petition and motion. On August 19, 2002, 

;ind A u g u ~ ~  22. 2002, Pre,ston Small lilcd his fourth petition Tor reconsideration and a second 

inolioit :o reopen [he rccord and a supplement, respectively.18 Based on the filing of this fourth 

. ~ 

.k', FCC File No. BPlW20000714AAV 

.,t', FCC' l i l e  No. B1.t[-2001010';I\,\D 

On September 3 ,  2002, Preston Small filed a Statement for the Record, Motion for 

I , ,  

Poicc: iot i~ and Notice of Resubmission ofpetition for Reconsideration and Second Motion to 
Kcopsi i  t h ~ .  Record and Noucc of Resubmission of Motion 'To [sic] for Leave to File 
S u p d m e n t .  As he explained in  that filing, on September 3, 2002, he concurrently resubmitted 
his , \uyi is~ 19, 2002 Petition for Reconsideration and Second Motion to Reopen the Record and 
11:s \ugus[ 22, 2002 Motion for Leave to Filc Supplement to Petition for Reconsideration and 
Sec<,nti Motion to Reopen the Rccord. 

6 



i t ’ i i i  > I  t , i r  rtumsiderarlon in thc Aubuin Ikcision, the Division dismissed Cox’s and Radio 

+ 11 i t  I4 

Ill 

winterproposal s 

]‘HE ALlBURN DECISION IS INCONSISTENT WITH PRECEDENT. 

I ”  E‘ Auburn Decision is inconsisicnt with ( i )  the Division’s own actions in the Auburn 

i’rI.cr c:iliiig, (;I) i l s  own case precedenl, and ( i i i )  its treatment ofotherproposals that are 

‘ n l  ti’,igeiiy on the finality of the Annlston’College Park Proceeding. As demonstrated herein, 

p u i w L t i ~ I  LJ the Division’s own precedent. thc Division should have granted Cox’s and Radio 

‘x:!tl~ . !~  ( ,iunterproposals l i w t h w i t h  or gianicd them conditioned on the finality ofthe 

.4niiiaron i’ollege Park Proceeding. 

A .  The Auburn Decision Is Inconsistent With the Division’s Own Actions In the 
Auburn Proceeding. 

111t Lhvision’s conclusion that C<)x’ , i  and Radio South’s Counterproposals were required 

Lo prc>it.ct the deleted Anniston allotment and could not be granted is wholly inconsistent with its 

p m r  iclicins within the Aubuin Proceeding. On Novcinber 20, 2000, the Division returned 

.,\N I.\ liii!ial Petition [or bcing contingent on tinality of the AnnistodCollege Park Proceeding. 

Or. .i i r i l  27, 2001. howcvcr, the Ilivision accepted ANI’s Updated Petition, released the Auburn 

UPl lb l .  aiid stated that ANI’s Updatcd Pctition complied with the technical requirements despite 

the k t  that it was contingent 011 finality o f  the AnnistoniCollege Park Proceeding inasmuch as 

Prt.k.tc,ti St i ia l l  had filed his second petition for reconsideration on March 12, 2001. The Division 

surtlq w’as aware of the second petition for reconsideration filed over one month prior to the 

;\u!u 11 9I’RM.s release and iherefore iiiusl have determined that the pendency ofthe second 

pcti.io;i f o l  reconsideration and the shot?-spacing o r  the proposed allotment o f  Channel 263A at 

Aui,url l  w r e  no longer a legal or technical bar to grant of ANI’s Updated Petition. On October 

7 



' '~: ? l t ! I "  thc I)i\ision issued a Public Notice accepting Cox's and Radio South's 

~~'~~iir .~ct-proposaIs.  which was consislent with its treatment of ANI's Updated Petition. 

11. the .Auburn Dcctsion released on .ugust 30, 2002, more than one year and four 

miill-!> irlter the Divisioti accepted A N l ' s  I 'pdated Petition and ten months after the Division 

t i .  <r! td  g..cix.s and Radio South's (lounl2rpi-oposals, the Division abruptly changed course. The 

111. i>i$.n ..uddenly look the position h r  proposed allotments must protect the deleted Anniston 

, ~ I l , ~ t r i c t i ~  bccausc Preston Small had filed it fourth petition for reconsideration in the 

4111it+m !'ollegc Park Proceeding. Despite the fact that the second petition for reconsideration 

.+.iii ;'ctiding b~hcn thc Di\ ision accepled ANI'S Updated Petition, Cox's Counterproposal, and 

K a d i ~ ~  Soiith's Countcrproposal, the Division considered the fourth petition for reconsideration a 

ha! I< grant of Cox's and Radio South's (~'ountcrproposals. 

1I.c Division's acceptance o t  ANI'S Updatcd Petition, Cox's Counterproposal, and Radio 

bo!ili ': C mnleproposal coupled with it\ subsequent sudden change in course has substantially 

Iia! rnL~d ( , i x  and liadio South. On April 77. 2001, the Division accepted ANI'S Updated Petition 

UIL,  VI? (Xtober 2.3, 2001, accepted Cox's and Radio South's Counterproposals as technically 

cort-ct:i ( ox and the affected parlies relied on the Division's actions and expended substantial 

u m i u n i s  oftime and money on preparation And subniission of further pleadings in the 

prucc:diti<. Regulated parties should be allowed to rely on a government agency's actions and 

arc elliltled to assume that the statfdecisions are consistent and evenly applied. Nothing has 

i:l~anpetl I - I ICC '  the April 27, 2001 Auburn NPRM and the October 2 3 ,  2001 Public Notice, yet, 

I I IC D ' v i s l l m ' s  decision is implicitly based on a n  alleged change in circumstances. The 

~ ~ J t l ~ h l l l d l ~ , ? ~  inequity is inescapable. Thc. Division's about-face on this issue within the same 

prc,g:eL,ding without any explanation as to its inconsistent treatment of ANI'S Updated Petition, 

8 



i ,  ,~, 'cllintrrproposal. and I<adio Soutli's Counterproposal is arbitrary and capricious and 

I '1 ,:alln4,! sr;5nJ. 

6. The Auburn Decision Is Inconsistent with Prior Precedent. 

I .  rhc Division Misapplied Cur arrdShooz. 

111 the ,ALiburn Decision, the Division adopts a very wooden interpretation of Cut und 

Vvvi ani1 inisapplies it to the facis. I n  ( ' u t  ( i t i d  Shoor, the proposed allotment ofchannel 235A 

ill ! i i i  ;,no Shoot. Texas was short-spaced to another station's licensed facilities but fully spaced 

!I) uni iui l !  -~ iacilitics specified in a construction pemiit.'" The petition for rulemaking proposing 

rht  C i t  and Shoot allotnient was returned bccause the proposed allotment was contingent on a 

Ihiitl ~ i a r ~ \  constructing the pcmiitted facililies. The policy behind the holding in CutatzdShoof 

IS  I ( I  Fwvcnt  the filing of applications that arc contingent upon the future construction and 

! IC; nr ing t>t'another station rhat, in fact, tilight never be built. In this case, however, 

\h;L\'\i t ) i  I-M)'s College Park Iicilities (sewing the Atlanta market) were constructed and on the 

i i i r  atid a iiccnse application had been filed more than six months before Cox and Radio South 

filcd lhcir counterproposals. 'The Division misapplied Cul and Shoot in dismissing Cox's and 

K a d ~  5outh.s Couiiterproporals as contiiigent when WWWQ(FM)'s facilities already were built 

and h,id hcen on  lie air for over a year. l'hc policy underlying Cul and Shoot is not served by 

iippiy.iig I :  LL) Ihc facts and circumstance5 presented by Cox's Counterproposal and Radio 

Soirth 5 Counterproposal 

di relvins on Cur utid Shoot, the Division failed to take into account the unusual 

c-ir~;ii:istaiices prcsented herein. The filing o r  four petitions for reconsideration by Preston Small 

9 



11 . l i t  ~\ii!iiston/~'oIlege Park Procecdiiig constitutes a very unique abuse of FCC processes. 

i~'r~m~IIissron precedent should be flexible enough to deal wilh this unique situation and avoid 

incqt~iL.hic resulls in unrelated procccdiiigs Should the Division deternine that Cut andShooi 

!> .~pldicahle, i t  should carve out a vcry narrow exception to Cui andShuut in recognition of the 

!iniisiba,. -,;)cciaI facts o f  [his case ~l'liei-e. bur for an abuse ofprocess i n  another rulemaking 

uiiig, Cox 1 and Radio South's C'ounterproposals faced no obstacles to grant. By creating 

w c t i  I :iiiriou cxception, the Division can ensure that its processes are not blind to the facts and 

;qi i l i v s  0 1  this case. To do othenvise and to  allow the filing o f  a fourth petition for 

recon;illciation 10 thwart the provision ol'first local service to four new communities dissewes 

~ h t  ot:b:ic and csseiitially cle\,ates and condones this sort of behavior.*' 

Lloreover. by its actions, the Division has demonstrated that i t  itself does not believe that 

i 14' L ~ . m  ,\iioor applies IO thesc circumstaiices. As explained previously, the Division accepted 

Ah i'> ! lptiated Petition, Cox's Coutiterproposal, and Radio South's Counterproposal even 

~hougii [ h e y  were contingent on the fincllily o f  the Annistoi~/College Park Proceeding. As 

disc i i ss rd  below in Section III.C., ~ h c  Division also has granted other applications and issued a 

t i o tm  O I  liroposed rulemaking for an nllo~ment that do not protect the deleted Anniston allotment 

ant1 dr;' iontingenr on finality of the AnnistoniCollege Park Proceeding. 

? I ,  i/J/end/we/li uJsec.iiu/r 73.202(/1), Tdde uf Allotmen~s. Fh'f Brontlcclst Sicllions, (Cut and 

.Sho,3r. 7cr,/s,, h.len~orc~r~tlun~ Opirrio/i ( U J ~  Order, 11 FCC Rcd 16383 (1996). 

In  tact, 111 deletlng thc rule provision tha[ provided that the filing of apetition for 
~-czt~iia:deration would automatically stay the effectiveness of a channel change order, the 
C.t)liimlsjl()t1"s inrent was io "remove a n  incentive for the filing of petitions for reconsideration 
!ha1 art' lary4y without merit, [hereby expediting the provision of expanded service to the public 
:tnd . 'clnzer' ing Commission rcsources now upended processing these meritless petitions." 
! l f n l  ~ ~ d m e n :  v / .Vc l ion  I .  J21)1/1 . .  of' lhe C'uii/nzis.~ion's Rules Cuncerning Automuiic Slcrys (f 
( ~ Y / , / I ! >  flitmneut Orders, Report ond Order. 1 I FCC Rcd 9501, 7 1 (Aug. 8, 1996). 

10 



2. The Cases Cited By the Division Do Not Support Lts Denial of Cox’s 
and Radio South‘s Counterproposals. 

11: tlic Auburn Decision, the Division erroneously relied upon Esperanzu, Puerto Rico, 

CClfn: 11. ii,\ied, Virgin Islrintls; O.VJort1 i r i i r l  New Albany, Mississippi; and Fvederihted, Virgin 

1 1  1,s mid C’ulr’hru rind CiwoIiii(i, Piiei./o Rico to support its conclusion that rulemaking 

!)ropc,s.ils dependent on finality olanolhcr rulemaking proceeding should be dismissed.2z 

ll!Iwtigli rhcse cases involwd ruleniakirig proposals that were dependent on channel changes 

graiirad i i i  anolhcr rulemaking procccding in which a petition for reconsideration had been 

lilcil. Ilir,y ucre decided at a timc when the filing o f a  petition for reconsideration 

cfIt.ct ~ i l ‘ a  channcl change order.*‘ Thus, the rulemaking proposals in these cases were, in fact, 

zoi!iiii!gi: un chimiel changes beconline effective in another proceeding. 

the 

111 contrast, the ainendnienrs to the FM Table of Allotments adopted in the 

..\nni~trii~c.lollege Park Proceeding became cffcctive on June 14,2000, despite Preston Small’s 

Im. j-xlitions for reconsideration.” Effecti\ e June 14, 2000, the Anniston allotment was deleted 

froiii ,lii: t.21 Table of Allotments and Ihe College Park allotment had been added. As 

~~~ ~ ~ 

I, + Auburn Decision at 7 4 

.‘:.spertriizci, Pucrto Kic,o. CIzri.ytuti ,/et/, Virgin lslaiirls 1 1 FCC Rcd 2908 (Much 4, 1996); 

~. 

- 
(.).rt ) I . /  ,1ii~lNew.4lhtiii,y, Mississippi, 3 F U ’  Rcd 615, 617 n.3 (19881, recon., 3 FCC Rcd 6626 
( I988 I, dnd Frederiksted, Virgiii /dci i i i ls  iintl Ciilehrcr und Curolina. Puerto Rico, 10 FCC Rcd 
1 3 0 > ~  (i3c:. I I ,  1995). 

its r u k s  thar provlded for an automatic stay of channel changes upon the filing of a petition for 
rccon:ideriition. ..lrnendmenf $Secfion 1 -I,?o(f) ojlhe Commission’$ Rules Concerning 
4!m’v,iiiii Sluys qj’Certuin Allo/mcnt Orders, Repori und Order, 11 FCC Rcd 9501 (Aug. 8, 

O n  Augusr 8, 19Y6, Ihc Commission rcleased a Report rind Order deleting that portion of 

I .,!sI:I 

prtll~orl ibr reconsideration shall not excuse any person from complying with any rule or operate 
in ally !1!:1r!iicr to slay or postpone i t s  elifbrceincnt.”). 

,. 
.>e<, 47 C.’.I..R. 5 l .429(k) (“Without special ordcr of the Commission, the filing of a 

1 1  



4 'V, .& 01 FM) has done, pariics are pemiitlcd to proceed and construct facilities pursuant to a 

*lei.rslc>ii ihat I S  subject to a petition for rccoi~sideration.~" 

4t cordingly, thc cnscs cited by ilic Division are inapposite: they were decided at a time 

wlici the iegal elfect ofthe filing of a petition for reconsideration was completely different than 

I ', a .  *,\ ' liL~n Presron Small filed his first peLition for reconsideration in the AnnistodCollege Park 

?re c 'c  dii ig .  The proposed allolmcnts in thuse cases were in fact contingent on the finality of a 

! r i i l m ; i i h i i : ~  hccause the petition Cor rcconsidcration stayed the rulemaking's effectiveness. In 

ui ir<is:. ine Anniston/ColIeye Park Dccisioii is effective, the Anniston allotment has been 

deit:ittl aiid WWWQ(FM) has constructed and commenced operation with its new facilities and 

iiili f i ied .i license application. Accordinsl?. the cases cited by the Division do not support its 

dei:ia c,f  ox's and Radio South's Counterproposals. 

c The Division 'Treated Cox's and Kadio South's Counterproposals Differently 
Than Other Proposals That Are Contingent on the Finality of the 
AnnistonlCollege Park Decision. 

5ince March 2001 when Preston Small filed his second petition for reconsideration in the 

An ii>wii/i:oIlcgc Park Procecding, the Division has taken actions consistent with the notion that 

prowwd !acilitics changes werc not required to protect W WWQ(FM)'s deleted Anniston 

alloinieiii 

acc,.yted the following applications or accepted petitions for rule making that do not protect the 

In addition to its actions within the Auburn Proceeding, the Division has granted or 

~ .~ ~ 

1'1 

~ 'o r l c t , r~ l t t / g  Automutic Stays oJCw~uiti Allolnieni Orders, Report and Order, 1 I FCC Rcd 9501, 
' I ! 4t1g 8. 1996). In affimiing a grant of an allotment proposal when a petition for 
I ~ L O  m:deration was pending in a separatc, interrelated proceeding, the Commission noted that 
wcil d i o i i  w~as proper because its rules. no longer prohibit the grant and construction of 
autlbolizcd facilitics pending final resolution of a related, outstanding rulemaking proceeding." 
A r n r w ( l n t r u r  ofSeiec,tion 73.202fb). Tuhle of Alloinients. FM Broadcast Stafions (Chester, Shasia 
! . L I ~ ~  ( ' 1 1 1 .  ll/u,w.c. McCloutl, Weavet-ivlir . uml Shirrgleiowtz, CA), 16 FCC Rcd 4009, 7 4 (2000). 

Sev 47 C.F.R. 1.429(k) ; .4tnrndmc.r71 ofSection I .  420lf) ojthe Commission s Rules 



glelctd A iniston allotment and are contingent upon finality of the Ann~stoniCoIlege Park 

’I iicl(1ll‘g 

1. WWWQ(FM), College Park, Georgia. 

Oil Kovernber 13, 2000, the Division granted the construction permit application filed by 

WV.11 

.~ULLCI I IC  ,I‘lhc AnnIstoidCollege Park Proceeding (see FCC File No. BPH-20000714AAV).27 

1 IC@, Iiic. for WWWQ(FM) in  Collcge Park, Georgia, expressly conditioned on the 

2. WLXY(FICI), Northport, Alabama. 

0‘1 Augus~ 30, 2001, the Division granted a modification application filed by Radio 

YVLXY’(FM) in Northport, Alabama expressly conditioned on the outcome of the Sotdl. 

.%i:ii~ton/i‘oIiege Park Procccding (see FCC File No. BPH-19991012AAG).28 

3. Notice of Proposed Rulemaking for Amendments to FM Table of 
Allotments for Mcridianville, Tuscumbia, Carrollton, and Gurley, 
Alabama. 

.As rcccntly as May 17, 2002, the Division issued a Notice of Proposed Rule Making that 

Iiroxxed ‘ i n  allotment changc that docs not protect the deleted Amiston allotment (the 

‘ M ~ d i a n v i l l e  NI’RM”).’” hi response to a petition for rulemaking filed by Capstar TX Limited 

Par!ntnhi :J  and Clear Channel Broadcasting Licenses, Inc., the Meridianville NPRM proposes, 

- 7  

.iondition 7 on the construction permit states, “The grant of this permit is conditioned on 
ilie h ~ a .  oi~tcome ofMM Docket 98-1 12. The final outcome of that proceeding may require 
\Vtibvl.4-FFV to change frequency, class, or site location. Accordingly, any construction 
i,n<!rr!ake~l pursuant to this permit is at the permittee’s sole risk.” 

”widition 5 on the construction permit states, “The grant ofthis construction permit is 
condiiloncd on the final outconie of MM Docket 98-1 12. The final outcome of the proceeding 
ma! rLyuiie Sralion WLXY(FM) Lo change frequency, class, site location or dismantle the 
1.r iities drithorized hcrein. Accordingly. any  construction pursuant to this permit is at the sole 
r,sh ~i~ the permittee.’’ 

Imndmerrt of Section 73.20,7(b), FM Tuble of Allotments, FM Broadcast Stations 
(.M(,v(ll[IiJ t,ille, Tiisc,umhiu, Currollion, mid Gurley, Alabama). Notice of Proposed Rulemaking, 
b lH  Doc.kc: 02-1 14, RM-10426. 17 FCC Rcd 8890 (May 17, 2002) (the “Meridianville NPRM’). 

2s 
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anioi $ otlier rhings, to delete Channel 2h2('1 from Tuscumbia, Alabama and allot Channel 

?6 1< t t ,  Mcridianvillc, Alabama, and modify the license of WLAY-FM accordingly."' As 

dc-siibed in Figure 2 ofthe 'Technical Exhibit  to the petition, the proposed allotment ofchannel 

2ti.lC1 AI McridianviIIe is short-spaced to the deleted Anniston al lot~nent .~ '  The Division 

I C .  i'l-tccl !he petiLion lor rult. making and in the Meridianville NPKM states, "We believe that 

cat'h :)rdposal warrants consideration because i t  complies with our technical requirements and 

' ,< , . t iw <eirrt thc public interest."" Yet, 111 The Auburn Decision released just three months later, 

ihc [)I\  is!on stated that Cox's and Radio South's Counterproposals did not comply with the 

I C C ! I I I I C ~ ~  .equirerncnls because they are short-spaced to the deleted Anniston allotment. 

. ,  

4. WWWQ(FM), College Park, Georgia. 

111 addition, at least one other application has been accepted but is being held in abeyance 

pelding the outcome of the AnnistonKollege Park Proceeding. On January 12, 2001, 

W\\'\V!~(L'M:I filcd a conslruction pennil application for a one-step upgrade from Channel 

- .I(): (. 1 !o Channel 263C2 at College Park, Gcorgia (see FCC File No. BPH-200101 I2ABQ), 

ThiG ;tppl:;ation has been accepted Cor filing but remains pending until finality in the 

\n i i i i  ton,Coliege Park Proceeding 

4s discussed above, the Division lias granted at least two applications that were short- 

spa,:eil I O  the Aniiiston allotment, issued a t  least two notices of proposed rulemaking (the Auburn 

NPIW and the Meridianville NPRM)  that proposed an allotment short-spaced to the Anniston 

~~ ~ ~~~~ ~ 

'd 

i'ei ition for Rulemaking in thc Mattel. of Amendment of Section 73.202(b), FM Table of 

? i l  

A Ilotr?irnt\, FM Broadcast Stations (Meridimville, Tuscumbia, Carrollton, and Gurley, 
Alalwi ia)  filed by Capstar TX Limited Partnership, Clear Channel Broadcasting Licenses, Inc., 
MB Docket 02-1 14 (Sept. 20, 2001). 

Veridian\ille NPKM at 7 1 (cniphasis added) 3 . '  
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~ l l ~ ~ t i o c n ~  and has held at leas1 one applicaiion in abeyance pending finality of the 

.tiiiii-rh)ii i’ullege Park Proceeding. Yet the Division did not afford the same treatment to Cox’s 

.111\1 l.:aJitb South’s Counterproposals. Attached as Exhibit A is a chart with a timeline of key 

  la ids a d  actions in the Ann~stoiu’CoIlegc Park Proceeding vis a vis the Auburn Proceeding and 

l i i  ai)plicatioiis m d  petition for rulcmaking discussed above. As the chart demonstrates, since 

i:ehri:a ’! 1001, the Division has denionstrated by its actions in the Auburn Proceeding and other 

;vsicetlirigs that tlie pendency of a petition lor reconsideration in the AnnistodCollege Park 

l’rl cttvliiis did not matter. Only with respect to Cox’s and Radio South’s Counterproposals did 

: I i c  DI\ i s i x  suddenly dctci-mine that a pcnding petition for reconsideration bars their grant. 

bl8)reover. applications and petitions for rulemaking or counterproposals are subject to 

r h L  saiiie ,:lisiance separation i-ules and thcrcfore should be treated in  the same manner. Section 

’3 3IYla)i  I ), which governs rulemaking petitions or counterproposals, and Section 73.208(b), 

;\ I1 c l  ho\crns applications, both pro\;idt that applicants or petitioners, as the case may be, must 

i i iect lirhnce separations determined by considering the coordinates of an authorized transmitter 

>.itL’ ( i  L ~ .  [ l i e  licensed site lor WWWQ(FM) at Anniston that was relied upon in the Auburn 

Del isioii) j’ 

I ’k  Ilivision’s disparate treatment of Cox’s and Radio South’s Counterproposals violates 

tlie iiundate ofA4clody Music, fric. 1;. FC’C.-i’ No difference exists among Cox’s 

(~‘olln:elpl,)posal. Radio South’s Couiitcrl)rc,posal, ANI’S Updated Proposal, and these other 

p r q w s a i s .  Yet, (he Division lias treated C o i  and Radio South differently than other similarly- 

h i u m d  al:nllcan[s. and this disparate Lreaiinent is prohibited by Melody Music. 

~~ ~ 

. + I  17 C.F.R.  $6 73.208 (a)(l), (b) (1001) 

5li.iod~. Mitsic L’. FC’C’. 315 F.2d 730 !D.C. Cir. 1965) (“Melody Music”). { 
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I \  ('ONCLUSION. 

For the reasons stated herein. the Division's denial of Cox's and Radio South's 

'wir~terpoposals must be reversed. Thc Auburn Decision ( i )  constitutes an arbitrary and 

~ . : a p . l ~ w s  reversal of posiLioii wiiliin the same proceeding, (ii) misapplies Cut und Shoor, 

II( i rAe :~  011 inapposilc cases, and ( i c )  without good cause, treats Cox and Radio South 

dil reiciitly than other similarly-situated applicants. 

Diie In the unique circumstances surrounding the multiple appeals in the 

h : i i  >k i t i ,  Collegc Park Proceeding and the ract that the Division invited comments and 

ioir,ilc.ipr'jpnsals on ANI'.; I Ipdated I'etilion, which was itself contingent on finality of the 

\li;iliion.College Park Proceeding, Cox and Radio South had little choice but to file their 

~ :oc i i i~c i~~r~~posa ls  in accord with the public notice issued by the Commission. Before Cox and 

!<atlio South filed their countcrproposals, UWWQ(FM) had constructed its College Park 

lic!Ii:ies and filed a license application, and, iniportantly, thc Commission had deleted the 

\ I '  rislon jhannel alloiment Cox and I<adio South therefore had the right when they filed their 

couii~trprriposals to assume that the pcndcncy of the AmistodCollege Park Proceeding was not 

; i n  s i u t  and relied upon the 1)ivision's actions to proceed accordingly. By seeking 

reciiniideration of the Auburn Decision, Cox and Radio South are simply seeking consistent 

ire. inleiit .mder and application o f  current policies and precedent. Cox and Radio South request 

16 



thdi Itw 1~)ivision grant their counterproposals3' and hereby confirm that, if necessary for the 

' O i i S i S I A t l '  application of' FC'C polic) ancl prccedent, they are willing to accept a grant 

mid>tionzd on the outcome o f  thc AiinistoniCollege Park Proceeding and are willing to 

~i i ipI(~~ei . ! t  the rulemaking and bear the risk of an adverse outcome in the AnnistodCollege Park 

lJrL,cmii rig. 

4-  the Division itscll'has demonhtrated by its actions, the lack of finality of the 

\niii-ton;Collegt. Park Proceeding has never been a bar to granting Cox's and Radio South's 

! 'cunierpioposals. Dismissal of these counterproposals was wholly inconsistent with the 

Di\  i b i o i i ' b  prior actions and applicable precedent, violates the mandate of Melody Music, and 

Al l  interested parties had an opportunity to comment on Cox's and Radio South's 
C'oiinietpi-oposals both during the reply period of the Auburn Proceeding, which ended on July 3, 
201)I. and during the fifteen-day pcriod after Cox's and Radio South's Counterproposals were 
plac:ell I I I I  iheir own public notice on October 23, 2001. Any interested parties that noted that the 
.2ul i t i rn  N P R M  pwposed an allotment that did not protect the deleted Anniston allotment had 
cvc- tipportunit> to file a counterproposal or comments to support its position. To place Cox's 
and R d i r  South's Counterproposals: on a further public notice at this time or to solicit the filing 
~~rc~)~InterproposaIs to Cox's and Radio South's Counterproposals would be contrary to the 
t oiiit7iission.s longstanding allotment policics and procedures. In its allotment proceedings, the 
<'oi?u~iission has never solicited the filing of counterproposals to counterproposals. In similar 
circunis~ai~~ces where an allotment proposal initially was dismissed for being defective but, upon 
ri.ccmitiei-dtion, was granted duc to changed circumstances that rendered the proposal 
acct:p'al,lc. the Commission grantcd the proposal based on changed circumstances without 
rcqiliriii; that the proposal be placed on another public notice for comment or counterproposals. 
J c c '  A i i i ~ ~ n , ' ~ r i e n l  of Seclion 73.202(h), Tiihle of,4llolnzents, FM Brondcust Slutions ( A h ,  
A I i w v t h i n d ,  Tishomingo, Tir~~le rrnrl Woorhwrtl. OK), MM Docket 98-155, 2002 FCC Lcxis 
3709. '1 1 (2002); Atnendtneni of Sec~ion 73.202(h), Tuhle of Allotments, FM Broudcast Stations 

Lex s lY9'- (2002). To establish such a new policy during the reconsideration stage of an FM 
3i l (~l l111~1i t  proceeding would \+reak havoc with the Commission's interests in preserving the 
etfii re.1c.y of process and conservation of scarce administrative resources. Moreover, Cox's and 
Rad10 qirulh's  petition for reconsideration w i l l  be placed on public notice pursuant to 47 C.F.R. 
4 I JZ:)(c). and interested parties then will have ample notice and opportunity to file pleadings to 
s(ipl'or[ lhclr positions. 

Wi,is. O > Y  rump Verde, Muver L i d  S r n  C'iCi. West, Arizona), MM Docket NO. 99-246, 2002 FCC 
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:ii.>eh sigiiiticant equitablc concerns. Based upon the foregoing, Cox and Radio South 

respecttiilly urge the Division to reconsider its decision in this proceeding and grant Cox's and 

li:: i t l  bolith's Ckwnvxprclpcrmls. 

Respectfully submitted. 

('OK RADIO, INC. 
('XK IiOLDINCS, INC. 

RADIO SOUTH, INC. 

~:l ; r ; ibr th  A. M. McFadtlen 
Yarn E. Kin1 
lo\$ Lohnes & Albertson, PLLC 

I ? ( I O  Uew Hanipshire Avenue, N.W . Suite 800 
&isIiington. D.C. 20036 

1 Z02i 776-2000 

!i.!i.: ~t J. 2' 1 .  ., J +/, By: 
Mark N. Lipp 
Erwin G. Krasnow 
Shook Hardy & Bacon, LLP 
600 14th Street, NW 
Suite 800 
Washington, DC 20005-2004 
(202) 783-8400 
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DATE ANNISTON/COLLEGE PARK AUBURN PROCEEDING 

July 5 ,  2000 I 

A 3 1  28,2000 

June 14,2000 

June 16,2000 

t- ~ Novcmber 14. 2nOO 

Report and Order released by 
Division. 
Reporc and Order becomes 
effective. 
Petition for reconsideration filed by 
Preston Small 

~ 

~- 

Initial petition for rulemaking filed 
by Auburn Network. Inc. ("ANI'S 
Initial l'cti t ion"). 

~~ - -- 
\Y\VWQ(FM) construction pcmiit ! 
lor Collcge Park facilities granted by ~ 

~,~~~ Division. ~ ._ t ANI'S Initial Petition returned by 

OTHER GRANTED O R  
ACCEPTED PROPOSALS THAI 
ARE CONTINGENT ON 
FINALITY OF 
ANNISTON/COLLEGE PARK 
PROCEEDING -- 

LL'LL'WQ(FM) conslruction permit 
for Collegc Park facilities !ranted b! 
Division. 



_ _ _  
DATE 

lanuary 12,2001 

lanuary 22,2001 

Cehruary 7,2001 

February 9,2001 

ANNISTON/~OLLEGE PARK 
PROCEEDING 

WWWQ(FM) program test authority 
to operate College Park facilities 
granted by Division. 
Memorandum Opinion and Order 
dismissing petition for 
reconsideration adopted by Division. 
Memorandum Opinion and Order 
dismissing petition for 
rccoiisideration releascd. ~- 

Varch 12.  7001 

March 30. 2001 

~ Second petition Tor reconsideration 

~/-Sec&nd petition for reconsideration 
~ refiled by Preston Small. 

~~~ ~ ~~~ i filed b y e s t o n  Small. ~. ~~ . ~~~ 

- 
~ p r i i  4, mi 

~~ -~ 
AUBURN PROCEEDING 

Updated petilion for rulemaking 
filed by Auburn Network, Inc. 
(‘‘ANI‘S Updated Petition”). - 

ANI’S Updatrd Petitiuii returned 
by Division because it failed to 
protect the pending one-step 
upgrade application of 
WWWQ(FM) at College Park 
Suppleinen! to ANI’S llpdatcd 
Petition filed by Auhurn Network. 
Il iC.  

OTHER 
ACCEPTED PROPOSALS THAT 
ARE CONTINGENT ON 
FINALITY OF 
ANNISTON/COLLEGE PARK 
PROCEEDING 
WWWQ(FM) construction permit 
application filed for a one-step 
upgrade from Channel 263C3 to 
Channel 26362 at College Park. 
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-- 
DATE 

application granted by Division 
contingent on finality of the 

! AnnistoiliColIegc Park proceeding. ~ ~ ~. 
~ 

PROCEEDING- 
PROCEEDING 1 OTHER GRANTED OR 

ACCEPTED PROPOSALS THAT 
ARE CONTINGENT O N  
FINALITY OF 
A”ISTON/COLLEGE PARK 
PROCEEDING 

~~ 

April 27,2001 Notice of Proposed Rulemaking 
released by Division for Updated 
Petition, ~ as supplemented. 
Counterproposal filed by Cox. 
(“Cox‘s Counterproposal“) 
Counterproposal tiled by Radio 
South, Inc. (“Radio South’s 
Counterproposal”). 

WLXY(FM) 

I ~ ~ ~ ~ .~ j Counterproposals. 
I Memorandum Opinion and Order 

l 

1 November 8. 2001 
I dismissing second petition for I 

! reconsideration released by 
! 

4 
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DATE 

July 15,2002 

August 19,2002 

August 22,2002 

August 30; 2002 

~- 
Scptcmber 3. 2002 

ANNISTON~COLLECE PARK 
PROCEEDING 

~ 

Memorandum Opinion and Order 
dismissing third petition for 
reconsideration released by 
Commission. 
Fourth petition for reconsideration 
and second motion to open the 
record filed by Preston Small. 
Motion for leave to file supplement 
to petition for reconsideration and 
second motion to open the record 
filed by Preston Small. - 

~~ 

Stnleineni for the Record, Morion 
for Protection, and Notice of 
Resubmission of Petition for 
Reconsidcration and Second Motion 
ro Reopen the Record and Noticc o l  
Resubinission of Motion to [sic] for 
Leave to File Supplement filed by 
Preston Small and coricurrcrit 
resubmission of August 19, 2002 
arid August 22. 2U02 filings by 

, l ' r e s i ~ i ~  binall ~ ~~~ 

AUBURN PROCEEDING )THER GRANTED OR 7 
LCCEPTED PROPOSALS THAT 
iRE CONTINGENT ON 
?INALITY OF 
LNNISTON/COLLEGE PARK 
'ROCEEDING __ 

ieport and Order dismissing 
-ox's and Radio South's 
_ounterproposals ~~~. released. ~ ~~ 

.. 

r. 



C'ERTIFIC'ATE OF SERVICE 

I .  i'onstarice A.  Randolph, a secretary at Dow, Lohnes & Albertson, PLLC, hereby 
iei [ i i  y the1  a true and correci copy of the foregoing "Petition for Reconsideration of Cox Radio, 
In( ~ : ' Y R  Holdings, Inc., and Radio South. Inc." was sent on this 9th day of October, 2002, via 
*irw :i<is> I!nited States mail, postage prc-paid, to the following: 

~Aiibur.; Yetwork, Inc. 
I i cc ( ' .  Pelro. Esq. 

Gm!ncr, Carton Sr. Douglas 
i.?ii k 5;reet.N.W. 
h t (  W(I, East Tower 
W;is:liilg~on, D.C. 20005-3317 

Williamson Broadcasting, Inc. 
702 East Battle Street, Suite A 
Talladega, AL 35161 

M.trt nso Broadcast Associates 
52% L alieybrook Trace 
H~rminyh~m,  41 35244 Selma, AL 36701 

Scott Communications, Inc. 
273 Persimmon Tree Road 

h i e  Hrodcasting, Iuc. 
!P ~ ) .  Box 909 
Ah:x mdcr Clty, AL 35051 

southeastern Broadcasting Co. 
P.O. Box 1820 
Clanton, AL 35045 

V.:rk Eilat;knell Dan J. Alpert 
Wurnhle (.>arlyle Sandridge & Rice, Suile 700 
i4rll Eye Street 
Wi,:s1.iiigton, DC 20005 

2120 N. 21st Road 
Arlington, VA 22201 
(Intertiutional Syslenrs Corp.) 

Mark X .  h p p  
Sh(!oh ijardy B Bacon, LLP 
(O!  14th Street, NW, Suitc 800 
Washrr.gton, DC 20005-2004 
I WV,FI'i l.:C'O. Inc.) 

C'or:st mcc 4 Randolph 
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